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Trusts developed over many centuries to recognise a special
relationship between one person (the trustee) who holds assets on
behalf of others (beneficiaries).

Although the trustee is the legal owner of the assets, the trustee is
forbidden by its duties from using the assets except to benefit the
beneficiaries. If not, the trustee would be in breach of trust.

It has also been established for centuries by the common law (the
law developed by court cases) that trustees can earn income from
the trust’s assets, which they can either hold onto or distribute to
beneficiaries. This income is called trust law income.

The concept of trust law income is still essential because this is

the only thing trustees can legally distribute to beneficiaries. If a
trustee tries to distribute anything that is not trust law income (such
as tax law ‘net income’), this will fail. The distinction between trust
law income and other amounts is what this Guide is about.

The income tax law has always had a tough time dealing with
trusts, particularly discretionary trusts.

This is because, for most legal purposes, a trust is not a ‘thing’ in
its own right. Atrustis only a ‘relationship’ between a trustee and
its beneficiaries. The trustee only holds assets and collects money
on behalf of the beneficiaries.

In other words, a trust is a ‘pass-through’ relationship whereby the
trustee holds asset and collects money each year for the benefit of
others.

However, the income tax law is all about identifying specific people
(humans or companies) that the law can say have derived income

that year so it can assess them for income taxes.
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If the tax law could not identify a trust as a taxpayer in its own right,
then people could decide to hold their businesses or investments
in a trust, and the income would not be taxed until it was (if ever)
distributed by the trustee. This would be a huge source of tax
avoidance if the tax law did not do something about it.

As a result, the tax law deals with trusts by deeming them to be a
‘thing’ (even though they aren't). The tax law then treats trusts as
‘taxpayers’ and also deems them to have received something like
‘taxable income’. Treating trusts in this way mostly works, but it is
artificial, and ultimately creates a complex mess.

CREATING A 'TAXABLE INCOME' CONCEPT FOR TRUSTS

For a human or company taxpayer, the income tax law looks at your
assessable income for a given year, and takes away any allowable
deductions relating to that same year, to arrive at a net amount
called your taxable income. Income taxes are then paid on your
taxable income at your marginal tax rates (0-45% for humans, 25-
30% for companies). This all reflects the process that income taxes
should only be paid on the net amount (or profits) you have left
over after expenses are paid.

None of this process works for trusts.

This is, again, because a trust is not a ‘thing/, so it may be difficult
to say it earns any assessable income or incurs any deductions.
However, for the reasons mentioned above, Parliament knew it
needed to impose tax on the income of trusts to stop them being
used to avoid tax altogether.
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TAXING TRUSTS ON A NET AMOUNT

Parliament dealt with this by creating a new concept called net
income in Division 6 of the Income Tax Assessment Act 1936 (Cth)
(the Tax Act 36). Section 95 of the Tax Act 36 defined net income
like this:

"net income”, in relation to a trust estate, means the total
assessable income of the trust estate calculated under this Act as
if the trustee were a taxpayer in respect of that income and were a
resident, less all allowable deductions...[with some exceptions for
deductions relating to farm management deposit and tax losses].

For most purposes, this means net income is basically the same
as taxable income that applies to other taxpayers. However, this
hides a level of complexity that the net income concept does not
deal with.

You will notice the deeming words in section 95 operate to make
the concept of assessable income work for trusts, by deeming the
assessable income to be received in the hands of the trustee as if
the trustee were a taxpayer. This solution fixed the need for trusts
to be taxed on a net amount (now called net income), but it was
clear this was an artificial concept entirely created by the Tax Act
36, with no basis in the common law which defined the nature and
powers of trusts over centuries.

WHAT IS THE FOUNDATION FOR THE ‘DEEMED’ INCOME
CONCEPT?

A keen observer may argue that this still does not really fix the
underlying problem, since it still requires there to be ‘assessable
income of the trust estate’ and ‘deductions’ to then be allocated to
the trustee and labelled net income.

It may be an academic argument, but it could be said that a trust
estate (i.e. the trust) still does not have any assessable income
because this is just a tax law concept not recognised by trust law.
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WHAT IS THE FOUNDATION FOR THE ‘DEEMED’ INCOME
CONCEPT? CONT...

So, has the net income definition in section 95 actually done
anything to solve this problem? The answer is: not on its own. The
net income definition only works because of the later sections 97,
98, 99 and 99A which import ‘trust law income’ for the first time, to
try make sense of things.

THE 'NET INCOME’" VS TRUST LAW INCOME CONFLICT

Section 97 most commonly applies, because it is how beneficiaries
are taxed on money they receive from trusts. Section 97(1) of the
Tax Act 36 taxes beneficiaries in this way:

...where a beneficiary of a trust estate who is not under any legal
disability is presently entitled to a share of the income of the trust
estate:...

(a) the assessable income of the beneficiary shall include:...

(i) so much of that share of the net income of the trust estate as is
attributable to a period when the beneficiary was a resident...

In other words, section 97(1) is saying that when a beneficiary is
‘presently entitled’ to a share of income of the trust estate then the
beneficiary will be taxed on that share of the tax law net income of
the trust estate for that year. Section 98, 99 and 99A use a similar
method of comparing a ‘share’ of the income of the trust estate
with tax law net income to divvy up the tax.

Suddenly, we have introduced something called ‘income of the

trust estate’ which we have not properly defined yet! So, what is
this?
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THE 'NET INCOME' VS TRUST LAW INCOME CONFLICT
CONT...

Well, in Commissioner of Taxation v Bamford [2010] HCA 10
(Bamford) the High Court clarified that the phrase ‘income of the
trust estate’ in section 97(1) means trust law income (rather than

a concept specific to tax law). Trust law income is a real thing

that the Courts have defined and dealt with for centuries. In other
words, section 97 is saying that a beneficiary is taxed on that ‘'share’
of the trust’s tax law net income with reference to the ‘share’ of
trust law income to which the beneficiary is entitled.

Section 97(1) effectively links tax law net income to trust law
income.

Because Parliament had to create the new artificial concept of tax
law net income, this needed to be reconciled with trust law income
in some way. This is what the use of the word ‘share’ is doing in
section 97(1).

First you look to see how much trust law income a beneficiary is
getting (which is a real thing), and then for tax law purposes the
same beneficiary is treated as receiving a corresponding ‘share’ of
the tax law net income.

Because these sections use a comparison of ‘shares’ this led to
further controversy about whether this should be by quantum
($100 netincome = $100 trust law income), or by proportion
(10% net income = 10% trust law income). The court in Bamford
ultimately decided the proportional method was correct, which is
discussed further below.

The rest of this Guide covers some of the issues you need to think
about to navigate these rules to make effective trust distributions.

11
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As discussed above, trust law income is income according to trust
law. This has been interpreted in many cases over centuries - mainly
aimed at the distinction between income (that would go to a spouse)
and capital (that would go to children after a period). Trust law
income has also imported notions of ‘accounting income’ or income
according to ordinary concepts.

For trust law purposes, the trust deed can override these common
law principles to say what is, and what is not, included in trust law
income for a particular trust. Some trust deeds define this in strict
terms, while others allow the trustee the discretion to determine
what is meant by the term "trust law income’ (from one income year
to the next).

Trust law income is referred to by many different names, depending
on the trust deed. It may be ‘trustincome’, ‘income of the trust,
‘annual income’, ‘accounting income’ or just 'income’. Sometimes it
is even referred to as ‘net income’, which is incredibly confusing, and
not to be mistaken with tax law net income! All these terms used in
trust deeds are referring to the same thing - trust law income.

On the other hand, taxable income’, ‘assessable income’ and ‘net
income’ (as in section 95(1)) are each defined in the Tax Act 36 itself.

These terms are purely creatures of tax legislation. They only exist
for the purposes of assessing tax. Itis not possible for the trust deed
to override tax law to change the nature of tax law net income (in
contrast to ‘trust law income’). Trust deeds just need to accept what
the tax law says.
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This distinction is important because a trust can only distribute
trust law income (being that concept established by the courts over
centuries). Thatis all a trust can distribute. No exceptions.

A trust cannot distribute a tax law concept of income. Specifically, a
trustee cannot resolve to distribute concepts like ‘taxable income’ or
‘assessable income’ or net income.

To be clear, if your distribution minutes provide that beneficiary ‘A’
gets 100% of the tax law net income, the distribution will not be
effective.

TRUST DEEDS THAT MAKE TRUST LAW INCOME EQUAL
ASSESSABLE NET INCOME

Where people get confused is when the trust deed declares that
trust law income is to be determined on the same basis as tax law
'net income’, or where the trustee exercises its discretion to make
trust law income equal tax law net income. In other words, this is
when people use the power under the trust deed to define ‘trust law
income’ to be equal to whatever the tax legislation says ‘net income’
of the trust is for that year.

People generally do this as a short-cut to get around the complexity
of reconciling the trust law income with tax law net income. However,
things are not that simple.

e.g. Trust law income = ‘net income’ under section 95(1)

14
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TRUST DEEDS THAT MAKE TRUST LAW INCOME EQUAL
ASSESSABLE NET INCOME CONT...

What is happening here is that the trust deed is importing the
concept of tax law net income into the trust deed. But this does not
mean that the trust can now distribute tax law net income.

The trustee can still only distribute trust law income - it is just that
trust law income now equals the same thing as the tax law net
income defined in the Tax Act 36. The trustee'’s resolution must still
refer only to the trust law income.

This short-cut solution still has its problems.

The main thing to remember is that a trust can only distribute trust
law income (however this may be defined by the trustee each
income year).

PRACTICAL NOTE

For practical purposes this means that trust distributions must always
refer to trust law income - as defined in the trust deed.

It is a simple matter of wording, but it is essential to get right. If a
distribution minute refers to taxable income, or tax law net income,
then the distribution may not be effective.

PRACTICAL NOTE

Distribution minutes should refer to the meaning of trust law income
in the trust deed, i.e. how the trustee has calculated trust law income.

15
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If there is not a fixed meaning in the trust deed, then the trustee
must exercise its discretion to nominate how trust law income is to
be determined. The exercise of this discretion must be included in
the distribution minutes, or in separate minutes maintained by the
trustee.

Importantly, if the trust deed does not provide the trustee with
discretion to nominate what makes up trust law income, then the
trustee must determine trust law income in accordance with the
formula or according to the principles adopted in the trust deed. If
no formula or principles are explicitly nominated in the trust deed,
then the trustee must adopt the common law notion of trust law
income. In other words, a trust can have flexibility to define trust law
income how it wants, but only if the trust deed contains that specific
power.

AMENDMENT

Many people amend trust deeds to give the trustee the discretion

to determine what makes up trust law income. Furthermore, many
people also nominate a default basis for calculating trust law income
in case the trustee ever fails to exercise its discretion for that year. As
noted above, the default method to define trust law income is often
to calculate it on the same basis as tax law net income is calculated.

16
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It is common practice to prepare ‘trust accounts’, i.e. an accounting
Profit & Loss and Balance Sheet for the trust.

Trust accounts are usually based on accounting principles. However,
accounting principles do not necessarily match the trust deed
definition of trust law income, or the Tax Act 36 definition of net
income. Accounting income introduces a third category of 'income’
into the mix!

Usually, the trust accounts and the trust tax return are the only
documents prepared by the trustee. Rarely, if ever, do trustees
prepare a statement of ‘trust law income’. Further, often the
numbers in the trust accounts are adopted in the distribution
minutes. If this is the case, the trust deed must allow the trustee
to determine trust law income based on the principles adopted in
preparing the trust accounts. This should be minuted , if the trust
accounts are being relied on.

If trust law income is defined to match tax law ‘net income’ - i.e. what
is in the trust's tax return, then the use of the accounting figures in
the distribution minutes is incorrect. This is because the distribution
minutes are then distributing accounting income - which does not
match trust law income - and the trustee can only distribute trust law
income.

Everything must always come back to the definition of trust law
income - because the trustee can only distribute trust law income.

PRACTICAL NOTE

Often, in practice, trustees do not actually make a summary of what
constitutes trust law income for each year. Instead, they adopt the
trust accounts. If this is the case, then you need to ensure that both
the trust deed and your minutes reflect this. In most cases this is
not a problem, but it can be a problem if the accounting income is
negative, or does not include things like capital gains.

17
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IMPORTANT

The distribution minutes must always clearly say that they are
distributing trust law income, as that concept is defined in the trust
deed.

The distribution minutes should not attempt to distribute accounting
income, tax law net income, or any other concept, other than the
concept of trust law income (as defined in the trust deed).

Unless it is specified otherwise in the trust deed, the trustee may
distribute trust law income to beneficiaries by way of a percentage
or proportion of trust law income, or by referring to a specific
amount, with the balance being appointed to another beneficiary.

e.g. $10,000 to mum, $20,000 to dad, and the balance of trust law
income to a family company. Alternatively, 10% to mum, 20% to
dad and 70% to a family company.

Tax is imposed with reference to the beneficiary’s assessable income.
A beneficiary's assessable income includes their share of any trust’s
tax law net income to which the beneficiary is presently entitled.

As noted above, a beneficiary is not able to be presently entitled to
tax law net income. The beneficiary can only be entitled to trust law
income. This is the heart of the problem with taxing trusts.
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It requires a ‘link’ to be made between trust law income (which a
trustee can distribute, and which a beneficiary can be entitled to),
and net income (the theoretical concept defined in Tax Act 36).

The link takes the form of the ‘proportionate approach’. The
proportionate approach is the principle which is used to link a trust
law concept with a tax law concept. The proportionate approach
says that a beneficiary who is entitled to a proportion of trust

law income will be entitled to the same proportion of tax law net
income.

e.g. if trust law income is $3,000, and net income is $1,800, then
a beneficiary entitled to $2,000 of trust law income (two-thirds
of trust law income) will be taken to be entitled to $1,200 of net
income (two-thirds of net income) and taxed on that amount.

If there is no trust law income, or negative trust law income (i.e.

a trust loss), then it is not possible for the trustee to make any
distributions. The trustee cannot distribute something that does not
exist at law.

However, even if the trust has no trust law income, it may
nevertheless still have positive tax law net income for tax purposes.
This may be because net income includes something that is not
included in the common law definition of trust law income, for
example, franking credits, foreign tax credits, and capital gains.

20
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If this occurs, then the tax law net income will get ‘stuck’ in the trust.
This is because, if there is no beneficiary with an interest in trust
law income, then the corresponding proportion of net income is
‘nil. That means no beneficiary will be taken to be entitled to any
proportion of netincome for tax law purposes. In this case, the
trustee is taxed on everything at the top marginal rate.

People get around this problem by defining trust law income to
include these 'notional’ tax law amounts (i.e. net capital gains,
foreign tax credits, and franking credits). This will make trust law
income positive, and enable a distribution that will take with it the
relevant proportion of tax law net income through to a beneficiary.

TR 2012/D1 was issued on 28 March 2012. This Ruling (which
remains in 'draft’ format, many years later) is about the meaning
of ‘income of the trust estate’ in Division 6, i.e. trust law income.
Paragraph 13 of this Ruling states that notwithstanding how a
particular trust deed may define trust law income, the meaning
of the ‘income of the trust estate’ for Division é purposes cannot
exceed ‘real income’. Can you believe this - another concept for
income of a trust!

The ATO's purpose in taking this position is to prevent a trustee

from including notional amounts (such as franking credits etc.) in

the calculation of trust law income. It is arguable whether the ATO is
right about this without a fundamental change to trust law. However,
in relation to franking credits and capital gains, this uncertainty has
been alleviated by the specific streaming provisions (see below).
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For some time, trustees have sought to distribute certain discrete
‘categories’ of trust law income to specific beneficiaries in specific
proportions - for example, to distribute foreign income, dividends,
capital gains and other income to different beneficiaries. These
categories of trust law income usually match a particular category of
assessable income. This has been referred to as ‘streaming’.

AMENDMENT

Streaming is only possible for trust law purposes if the trust deed
allows for the streaming of trust law income. This requires the trust
deed to provide the trustee with authority to identify, separately
account for and separately distribute these different components of
trust law income.

Up to 2011, the ATO generally accepted that, if the trust deed
allowed for streaming of different categories of trust law income,
then this would be accepted for tax law purposes. The ATO
accepted that streaming could be effective for notional amounts,
such as franking credits, foreign tax credits, withheld tax, capital
gains tax concessional amounts etc., and could take place either
absolutely or proportionately (i.e. one beneficiary could get all
of a particularly category of trust law income, or a number of
beneficiaries could share in a proportion of a particular class).

The ATO later changed its views about this, which triggered
Parliament to introduce the Tax Laws Amendment (2011 Measures
No. 5) Act 2011) to clarify the tax law position. These amendments
were only intended to be ‘interim’in 2011, pending a full rewrite of
the Division 6 rules, but they remain the same today.

22
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This means that, from 2011, only dividend income and capital
gains can be subject to effective streaming for tax law purposes.
The amendments worked by removing capital gains and franked
distributions from being assessed to a beneficiary under the normal
Division 6 rules, and now have them assessed under subdivision
115-C (capital gains) and subdivision 207- B (franked distributions)
of the Income Tax Assessment Act 1997 (Cth) (Tax Act 97). Dealing
with capital gains and franked distributions under these separate
subdivisions means they are now assessed to a beneficiary of a
trust regardless of whether the trustee streams them or not. We are
getting into Frankenstein territory at this stage!

First, the capital gain must be calculated by the trustee. The
trustee can then either distribute the capital gain to all its chosen
beneficiaries as part of a ‘general distribution’, or the trustee can
elect to stream capital gains to one or more specific beneficiaries
(subject to the authority in the trust deed).

To effectively stream under subdivision 115-C of the Tax Act 97, the
trustee must distribute a real financial benefit equal to the total of
the underlying capital gain - before concessions. Itis not possible
just to distribute the net assessable gain without also giving them
the actual cash (i.e. you cannot allocate the taxable gain to one
beneficiary, but give the cash to a different beneficiary).

For trust law purposes, it is also important that the entitlement to a
particular income stream is recorded in the books of the trust, and
that the trust minutes accurately record the character of the trust law
income being streamed.

23
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It has always been a trust law requirement that trust law income
be distributed to beneficiaries before the end of each accounting
period for the trust.

If the trust law income was not distributed before the end of the
accounting period, then either the trust law income was subject to
a default distribution under the trust deed, or was ‘accumulated’ to
corpus.

For some time, the ATO accepted that trustees could take up to 2
months to finalise accounts and put in place distribution minutes
after the end of the year. This concession was withdrawn in 2011,
along with the withdrawal of IT 328 and IT 329.

Most trust deeds also provide that the trustee can make interim
distributions of trust law income throughout the year. This is only
possible if the trustee has the authority to effectively break the
accounting period up into sub-periods, and to determine the
extent of trust law income for the relevant sub-period. An interim
distribution, if it can be made, must be minuted in the same
manner as end-of-year distributions.

The trustee can only distribute trust law income to a person who
qualifies as a beneficiary under the trust deed. A common mistake
that people make is to attempt to distribute trust law income to
someone who is not a beneficiary under the trust deed. You can
only make distributions of trust law income to trust beneficiaries.
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IMPORTANT

While a trust deed may give the trustee a very wide discretion to
choose who among the potential beneficiaries receives income,
recent case law has placed strict requirements on how this
discretion must be exercised. While the trustee may decide not
to benefit someone, the trustee must only do this after genuinely
considering their individual circumstances and needs. The trustee
must maintain evidence that they have undertaken this process of
‘consideration’, otherwise the exercise of their discretion may be
void.

Only the current trustee of the trust can make valid distributions to
beneficiaries of the trust. The valid trustee of the trust should be
identified at the relevant time, i.e. during the year, in the case of an
interim distribution, or at year end, for final distributions.

Where there is a corporate trustee, the directors of the trustee
company can attend a meeting, including by telephone, as
contemplated by section 248D of Corporations Act 2001 (Cth).
Alternatively, all directors can sign a circulating resolution under
section 248A Corporations Act 2001 (Cth). The resolution is
passed when the last director signs (s.248A(3)). The advantage of
a circulating resolution is that an actual meeting does not have to

be held.

Under section 251A(1) of the Corporations Act 2001 (Cth), a minute
or resolution can be inserted into the minute book up to one
month after the resolution is passed. This means that if a resolution
is passed on 30 June, the minute can be prepared and signed by
31 July.

26
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However, the ATO has taken a much stricter approach to the timing
of resolutions. Effectively, the deadline for recording a resolution is
30 June for each year.

Section 248B of the Corporations Act 2001 (Cth) in relation to sole
director companies states that a sole director may pass a resolution
by recording it and signing the record.

As you will see from this commentary, the actual wording of a trust
resolution to distribute income is critically important to ensure the
distribution is effective for trust law and tax law purposes. There is
no standard trustee resolution that covers all the different options
relating to the various definitions prescribed by all trust deeds.

While trusts have similar characteristics, each trust is governed by
its own trust deed. You need to read and understand the deed to
ensure your distributions are effective.

27
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A recent issue that has arisen is the ATO's application of section
100A of the Tax Act 36 to trust distributions.

In essence, the ATO argues that situations involving trust
recipients who are presently entitled to distributions, but do not
ultimately ‘receive’ the economic benefit, are participating in a
reimbursement agreement’ and are therefore avoiding tax.

When section 100A is applied, the net income that would
otherwise have been assessed to the beneficiary is assessed to the
trustee at the top marginal tax rate.

The ATO has interpreted section 100A extremely broadly to
capture ordinary family dealings. For example, when a 20-year-old
child receives a trust distribution, a UPE is recognised, and the
funds are retained in the trust.

While the ATO's interpretation of section 100A is not universally
accepted by expert practitioners, trustees must ensure that a
benefit conferred on a beneficiary is not ultimately received by
another party.

If a distribution of trust law income is ineffective at law, then the
trust law income is either accumulated into corpus, or may have
been subject to a default distribution under the trust deed.

For tax purposes, the relevant proportion of tax law net income will
then follow what happened to the trust law income.

29
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TWO CHECKS

To ensure that a distribution is effective, first, check whether the
trust deed empowers the trustee to do certain acts; second, check
the procedure on how the trustee must exercise that power. To be
effective, it is not enough that the trustee has the power, the power
must be exercised properly according to the trust deed.

The High Court in Bamford held that the amended tax law net
income of the trust did not flow to the ‘balance’ beneficiary, being
the Church of Scientology. Instead, the section 95(1) net income
of the trust was taxed to the benefciaries in proportion to the
trust law income already appointed to them. Accordingly, some
commentators feel that any attempt to direct additional tax law
net income from a tax audit to a particular beneficiary will not be
effective.

However, complexity arises when trust law income is defined as
matching tax law net income. The argument goes that if there is an
amendment to tax law net income, this automatically flows through
to adjust trust law income. We do not consider that this point was
directly considered by the High Court in Bamford.

Taxation Determination TD 2012/22, dealing with the
proportionate approach, provides examples where after
lodgement the ATO increases the trust's section 95(1) net income,
and this increase flows through to a ‘balance beneficiary’ (See
Example 3), which provides a more manageable outcome than
being assessed to the trustee.

30
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It is important to understand that ‘trust law income’ and tax law 'net
income’ are distinct concepts. The complexity comes down to how
these concepts are to be reconciled.

Under the common law, a trust can only distribute "trust law
income’, and your trust minutes must refer to this (or similar name
given in the trust's deed).

Trust minutes that attempt to distribute tax law ‘net income’,
‘accounting income’ or some other tax concept will not be
effective. This is bad because ineffective trust distributions can
be assessed to the trustee at the top marginal rate (subject to any
default beneficiary or ‘balance’ beneficiary entitlements).

If trust distributions are based on "trust accounts’ then the minutes
must set out that ‘trust law income’ has been determined with
reference to those trust accounts (rather than saying that the
‘accounting income’ is itself being distributed).

A trustee can choose to define ‘trust law income’ in different ways
(such as making it equal to the tax law ‘net income’ concept or

the accounting concept) but only if the trust deed allows this
discretion. Without this discretion, the trust is stuck with the
common law concept of ‘trust law income’ (which could mean the
trustee has no ability to distribute capital gains or franking credits -
which are not recognised by the common law concept of ‘trust law
income’).

‘Streaming’ of capital gains or franked distributions to specific
beneficiaries can only be done if the trust deed allows for this, by
allowing for different categories to be dealt with, and accounted
for, separately.

Care must be taken that distributions are only made to people who
are (income) beneficiaries under the trust deed. The distribution
minutes must also be clearly signed by the trustee at that time. A

corporate trustee can sign minutes by circulating resolution under
the Corporations Act 2001 (Cth).
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It is important that trust minutes are prepared and executed before
30 June, and those minutes use the right wording to be effective
for trust law and tax law purposes. Interim distributions can be
made during the income year if the trust deed allows for the year
to be divided into sub-periods.

Trust distributions may nominate a ‘balance’ beneficiary who will
be taxed if the trust is audited and the ATO determines there was
‘unallocated’ taxable net income (e.g. by denying tax deductions)
Having a ‘balance’ beneficiary may avoid those 'new’ taxable
amounts being taxed to the trustee at the top marginal rate.

FINAL WORD

We hope you have found this Guide useful to understand

the detailed consideration required to make and record

trust distributions properly. We always recommend specialist
professional advice when making and recording trust distributions,
to ensure you don't get caught by these complex provisions
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Navigating trust distributions and ensuring compliance with both trust
law and tax legislation is a complex and technical exercise. ADLV Law
bring extensive expertise in trust structures, tax law, and estate planning
to help you make effective and compliant trust distributions.

OUR SERVICES INCLUDE:

Trust deed reviews to ensure your distribution powers and income
definitions align with your objectives.

Drafting and reviewing distribution resolutions to ensure they are valid
and effective under trust law and tax law.

Advice on defining and determining trust law income, including use of
discretion where permitted under the deed.

Implementation of streaming strategies for capital gains and franked
distributions, including updating trust deeds where necessary.

Risk mitigation strategies, including dealing with section 100A risks and
ATO audit issues.

Tailored training and updates for trustees and advisors on emerging
legal and tax developments.

Whether you are a trustee, advisor, or beneficiary, our team can help you
understand your rights and responsibilities and avoid costly mistakes.

Call ADLV Law on 1300 654 590 or email us at wehelp@adlvlaw.com.au
to make your trust distributions smarter, safer, and more strategic.
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Liability limited by a Scheme approved under Professional Standards Legislation.

This booklet contains general information only, and is not to be construed as providing legal advice. As the law differs in each legal
jurisdiction in Australia, and may be interpreted or applied differently depending on your location, this booklet is not to be used as a
substitute for legal advice tailored to your individual situation.

Use of this booklet does not create or constitute a solicitor-client relationship between ADLV Law and any user of the booklet.



